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sible source of relief. It is not contended that the executive can without statu- 
tory authority remove persons from the state. 6 But Mr. McCarthy believes 
that the states may legislate to produce this result. This opinion seems correct. 
It is disputed on the ground that, because interstate rendition depends upon the 
federal Constitution, no person can be surrendered unless the case falls within 
the constitutional provision." This is fallacious. To imprison or to remove 
from its territory such persons as it sees fit is unquestionably an inherent power 
of every sovereignty. Before the Constitution, or in the absence of any pro- 
vision on the subject, each state in the exercise of its sovereignty could surren- 
der criminals or refuse to do so at its discretion. It does not follow, then, that 
because the Constitution requires it to surrender them in some cases, it has lost 
its discretion in the remaining cases. Otherwise no effect would be given to 
the Tenth Amendment, which reserves to the states all power in local affairs 
not granted. Again, it is argued that the view contended for would be destruc- 
tive of national homogeneity, as making possible agreements between some 
states to the exclusion of others. 7 That argument would apply equally to any 
legislation conferring favors on outsiders. For example, some states have lent 
to outsiders their machinery to secure testimony from persons within their 
boundaries ; 8 but that practice has never been decried, nor has our national 
homogeneity disappeared. In short, statutes of this nature need not have the 
suggested effect — it is only possible that they may be so drawn as to have 
such effect. At least half of the dicta 9 and the only decision 10 found at all in 
point are with the view advocated. It is also supported by several analogies. 
Thus the Constitution does not require the states to hold fugitives from justice 
before demand is made, but still the states may do so. 11 And the states may 
provide the method of the arrest 12 — a fact which again shows that the states 
are not excluded from legislating on this subject. 



Rights Arising from Mistake of Law. — It is well settled in both Eng- 
land and the United States that money paid under a mistake of fact can in 
general be recovered. 1 It is generally stated in the text-books that in neither 
country can there be a recovery of money paid under a mistake of law. s In a 
recent article Mr. Corry Montague Stadden maintains that there is in England 
at the present day, as well as in France and Germany, no difference between the 
two classes of cases. Error of Law, 7 Colum. L. Rev. 476 (November, 1907). 
Clearly until 1802, as Mr. Stadden points out, no distinction was made either 
in law or in equity. Lord Mansfield in 1786 said that the rule had always been 
that " if a man has actually paid down what the law would not have compelled 
him to pay, but what in equity and conscience he ought, he cannot recover it 
again ; but where money is paid under a mistake, which there was no ground 
to claim in conscience, the party may recover it back again." 8 But in 1802 in a 
case where the question was whether money paid under a mistake of law could 
be recovered, Lord Ellenborough, misled by counsel to think there was no 
authority for allowing a recovery in such a case, refused relief. 4 Though, as 

6 Ex parte Morgan, supra, 301. 

6 People v. Hyatt, 172 N. Y. 176, 182. 

7 In re Kopel, 148 Fed. 505, 506. 

8 For example, N. Y. Code Civ. Proc, §§ 914-919. 

» See State v. Hall, 115 N. C. 811, 818; Matter of Fetter, 23 N. J. L. 311, 315. 
M Matter of Romaine, supra. 

11 Commonwealth v. Tracy, 5 Met. (Mass.) 536. See also Knowlton's Case, 5 Cr. 
L. Mag. 250, 254. 
13 Ex parte Ammons, 34 Oh. St. 518. 

1 See 14 Harv L. Rev. 467. 

2 9 Cyc. 403 ; Keener, Quasi-Contracts, 86. 
8 Kize v. Dickason, I T. R. 285. 

4 Bilbie v. Lumley, 2 East 469. 
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the author points out, in a later case 6 he changed his mind when the precedents 
were brought to his attention, his earlier decision was followed by Mr. Justice 
Gibbs in a case 6 which is generally said to have settled the law for England. 

Various reasons have been given for refusing to allow recovery in these cases, 
(i) The maxim ignorantia juris non excusat is quoted as the basis of the doc- 
trine. But the meaning of this maxim is that one who has done a wrong can- 
not excuse himself on account of his ignorance of the law — it applies to cases 
in which one has committed a crime, or a tort, or a breach of contractual or 
other obligation. 7 In the cases under discussion the plaintiff has done no 
wrong ; he is merely seeking that to which in conscience he is entitled. (2) It 
is said that every one is presumed to know the law. This is probably the same 
maxim put into terms of fiction. There is no such presumption in fact or in 
law. 8 (3) It is said that there is no means of trying a man's knowledge of the 
law. But the existence of such knowledge is an issuable fact even in criminal 
cases where a specific intent is of the essence of the crime. 9 (4) It is said that 
mistake of law would be urged in every case. The danger is equally great in the 
case of mistake of fact. But here, as in such cases, it should not be enough merely 
to allege mistake ; the burden of proof should be on the plaintiff. (5) It is said 
that allowing a recovery would put a premium on ignorance. But this argu- 
ment applies equally to mistake of fact. Besides, it is no great inducement to a 
man to pay money because he knows that if he can successfully prove a mistake 
he can get it back again. (6) Lastly, it is said that if a recovery is allowed liti- 
gation will be multiplied. This argument applies as strongly to cases of mis- 
take of fact. Moreover, it is not the object of the law to prevent the litigation 
of just claims. On the whole it would seem that if there is a mistake either of 
fact or of law there should be a recovery unless there is a legal or moral 
obligation to pay, as in the case of a debt barred by the statute of limitations, 
or unless the defendant acts in such a way in reliance on the payment that the 
parties can no longer be put in statu quo. 

Furthermore, aside from all arguments on principle, Mr. Stadden asserts, 
after making a pretty thorough analysis of the English cases, that in England 
the law has by degrees returned to the older view. It is true that it has been 
held that money paid under a mistake of law to an officer of the court may be 
recovered. 10 And a distinction has been taken between mistake of private 
rights and of general law, 11 though Sir Frederick Pollock maintains that this 
distinction does not apply to cases of money paid. 12 But in spite of these en- 
croachments and of one or two decisions ls and a few dicta 14 to the effect that 
equity may give relief against mistake of law, the general rule does not appear 
to have been changed. There is no case where a recovery has been allowed of 
money paid under mistake of law, except when paid to an officer of the court. 
On the contrary the modern English cases, like those in this country, seem still 
to cling to the distinction between mistake of law and of fact. 16 



Australian Constitution, The Privy Council and the. W. Harrison Moore. 
Adversely criticizing a recent holding that the salary of an Australian officer is 
subject to taxation by Victoria. 23 L. Quar. Rev. 373. See 20 Harv. L. Rev. 
494- 

6 Perrott v. Perrott, 14 East 423. 

6 Brisbane v. Dacres, 5 Taunt. 143. 

7 Keener, Quasi-Contracts, 90. 

8 Queen v. Mayor of Tewkesbury, L. R. 3 Q. B. 629. 

9 Regina v. Twose, 14 Cox C. C. 327. 

10 Ex parte James, L. R. 9 Ch. 609. 

11 Cooper v. Phibbs, L. R. 2 H. L. 149. 

12 Pollock, Contracts, 7 ed., 457. 

13 Daniell v. Sinclair, 6 App. Cas. 457. 

11 See Stone v. Godfrey, 5 De G. M. & G. 76 ; Rogers v. Ingham, L. R. 3 Ch. 351. 
16 Midland, etc., Ry. v. Johnson, 6 H. L. Cas. 798 ; Eaglesfield v. Marquis of Lon- 
donderry, 4 Ch. D. 693 ; Henderson v. Folkestone W. W. Co., 1 T. L. R. 329. 
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